
 

 

when unknown persons are involved in the actual murder, this circumstance 

itself gives rise to the possibility of conspiracy and possibility of hiring such 

persons by the person who had motive for such crime. 
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➢ BRIEF FACTS AND PROCEDURAL HISTORY: 

1. All the appeals have arisen out of the judgment and order of Sessions Case No. 44/2011 which 

was pending in the Court of learned Additional Sessions Judge, Ahmednagar. The appellants 

are convicted for different offences by the Trial Court. 

2. Accused No. 1 is the father of accused No. 2 and both of them hail from village 

Narayangavhan, Tahsil Partner, District Ahmednagar. Accused No. 8 was resident of Pune at 

the relevant time, but he used to visit village Narayangavhan and also was working in military 

at relevant time. There was a political rivalry between the accused 1 and the deceased Prakash. 

The deceased used to give complaints against milk diary which was run by accused No. 1 and 



 

 

due to that also, accused Nos. 1 and 2 were feeling harassed. Due to all these reasons accused 

Nos. 1 and 2 took the decision to finish the deceased. 

3. Accused Nos. 1, 2 and 8 first hatched conspiracy to use hired killers and finish the deceased 

by using fire arms. One fire arm was procured from accused no. 11, who is resident of Utter 

Pradesh. The fire arm was then handed over to accused Nos. 5 and 6 who were hired to kill 

Prakash Kandekar and they became part of the conspiracy to make money. 

4. The incident in question took place on 13.11.2010 at about 4.30 p.m. On that day, the deceased 

and his friend Kisan Shelke (PW 14) went to Shirur on scooter. Accused Nos. 5 and 6 followed 

them of black Pulsar motorcycle. The deceased was riding the scooter and PW 14 was a pillion 

rider. When the scooter reached near Mahendra Dhaba Hotel, accused No. 6 who was riding 

the motorcycle, brought the motorcycle close to the scooter of deceased. Accused No. 5 was 

pillion rider on this motorcycle.  

5. Under pretext of making inquiry about the distance of a spot, accused No. 6 started running 

his motorcycle parallel to the scooter. When the deceased supplied information regarding the 

distance between that place, accused No. 5 fired bullet at the head of the deceased. The 

deceased lost control over the scooter. Accused Nos. 5 and 6 then went away from that place 

with speed. However, PW 17 had seen these two persons in the company of accused No.1 and 

other co-accused 

6. Police reached the spot of offence within 25-30 minutes. The dead body was shifted to Civil 

Hospital, Ahmednagar. X-ray was taken and bullet was noticed in the head of the deceased. 

P.M. was conducted on the next day. Accused No. 3 Dr. Patharkar was one of the doctors who 

conducted the P.M. examination. Accused No. 4, Dr. Pakale was working in this Civil Hospital 

and he had remained present during conducting of P.M. examination Accused No. 13 was 

working as sweeper in Civil Hospital and he had remained present inside of the room where 

P.M. was conducted.  

7. Dr. Raut (PW 11) was the second doctor who had remained present for P.M. with Dr. 

Patharkar. No bullet was found in the head portion of dead body in P.M. when in the X-ray 

taken already such bullet was seen. Another X-ray was taken. This X-ray showed that no bullet 

was present in the dead body. This incident was reported by the Government Hospital to 

Police. accused Nos. 3, 4 and 13 had joined hands with accused Nos. 1, 2 and 8 and they had 

helped to make the evidence disappear 

8. The Trial Court has acquitted all other accused except accused Nos. 1, 2, 5, 6, 8 and 11. The 

decision of acquittal given in favour of the remaining accused is not challenged by the State. 



 

 

9. The phone records revealed that the accused were in touch with each other prior to the date of 

incident. On the basis of aforesaid material, police formed opinion regarding involvement of 

all the accused in the crime and the chargesheet was fled accordingly for offences of murder, 

conspiracy, making evidence to disappear, Arms Act etc. The charge was framed against all 

the accused as per the part played by them in conspiracy and in the main offence. Accused 

took the defence of total denial. 

10. Thus, Criminal Appeal Nos. 140/2017, 183/2017, 189/2017 and 197/2017 are fled by accused 

Nos. 8, 2, 5 and 6 and 1, respectively from the aforesaid Sessions Case. They are convicted 

for offences punishable under sections 302 r/w. 120-B of Indian Penal Code (hereinafter 

referred to as ‘I.P.C.’ for short) and some other offences. All of them are sentenced to suffer 

imprisonment for life and to pay fine. Criminal Appeal No. 141/2017 is fled by original 

accused No. 11 from the same case, but he is convicted and sentenced only for the offence 

punishable under section 5 r/w. 25 of Arms Act. 

 

➢ ISSUE BEFORE THE COURT: 

1. The question before the court was whether the session court was right in convicting the 

accused as guilty? 

➢ RATIO OF THE COURT: 

1. The X-rays show that there was the bullet inside of the head, but the defence suggested that 

Exhs. 211 and 212 are not in respect of the dead body of Prakash. This suggestion is denied 

by the X-ray Technician. There is not only the oral evidence of Technician, but there is record 

like entries made in M.L.C. register. The Trial Court and this court also believed this 

Technician and there is no reason to disbelieve this witness. 

2. The defence tried to create probability that the opinion of Dr. Raut with regard to injury No. 

2 is not correct.  The court observed the tenor of the cross examination shows that the defence 

did not dispute that the death took place due to bullet injury and one bullet was fired at the 

head of the deceased. This evidence is sufficient to prove that the death took place due to one 

bullet injury. Thus, the prosecution proved their point in court that Prakash died due to bullet 

injury and one bullet was fired at his head from right side 

3. On the basis of the circumstance that police arrived to the spot before registration of F.I.R. 

and as there is evidence of Bhausaheb (PW 8) to show that police had reached the spot at about 

4.35 p.m. from police station, the defence has argued that the F.I.R. at Exh. 280 cannot be 



 

 

treated as F.I.R. under section 154 of Cr.P.C. and it cannot be used for the purpose of 

corroboration under section 157 of the Evidence Act 

4. The court regarding this held that the evidence on the record shows that on enquiry, PW 14 

only came forward to give report and so, his report was recorded by police as F.I.R. In F.I.R., 

the reason for involvement of accused Nos. 1 and 2 in the incident and every other aspect 

including the movements of accused Nos. 1 and 2 seen on that day by PW 14 are mentioned 

and so, it cannot be said that the information received from anonymous person by Supa police 

needs to be treated as F.I.R. the court relied on  

Bhagwan Jagannath Markad and Ors. Vs. State of Maharashtra (2016) 10 SCC 

537, Lalita Kumari Vs. State of U.P. 2014(1) SCC (Cri) 524 

5. In cases involving conspiracy, not only the evidence of eye witnesses is relevant, but the 

evidence of other witnesses like PW 17 is also relevant and in such cases, the evidence as a 

whole is required to be considered by the Court. If there are some lacunae in the evidence 

given as against the shooters, such lacunae can also be filled by the circumstantial evidence 

which is available against them.  

6. The defence has made an attempt to show that the three eye witnesses are either of the political 

group of deceased or the relatives of the deceased and so, they are interested witnesses. The 

court observed now days there exist number political groups. Due to such political reality, the 

evidence of a witness cannot be discarded only on the ground that he was supporter of one 

group. 

7. The learned APP placed reliance on the observations made by the Apex Court in the case of 

Sheo Shankar Singh Vs. State of Jharkhand reported as AIR 2011 SC 1403 in support of 

the contentions that even if the record of T.I. parade is not there, the evidence of witnesses on 

identification given in the Court can be accepted and relied upon. 

8. The evidence that the investigating agency could recover the bullet which was fred for the 

murder and it was recovered from the premises of accused No. 1. Two empty cartridges were 

also there connects accused No. 1 to accused Nos. 5 and 6. Further, there is the evidence of 

eye witnesses. This is again a clinching circumstance for proof of conspiracy. 

9. The Court discussed evidence of PW 14, 15, 17 and 20. Some record like the result of election 

to Village Panchayat and result of election to Vivid Karyakari Society was also produced by 

the prosecution. That record and oral evidence is sufficient to prove that there was motive for 

crime for accused Nos. 1 and 2. 

10. In view of wording of section 27 of the Evidence Act, the Court holds that the so called 

statement given by the accused No. 8 is not related to the discovery of fire arm or the two 



 

 

bullets and so, it is not admissible under section 27 of the Evidence Act. Thus, there is virtually 

no evidence against accused No. 11 for conviction and he needs to be acquitted  

11. The court held that when there is the evidence of many eye witnesses (three in number), some 

inconsistencies are bound to be there in the evidence of three eye witnesses. Everybody’s 

thinking and look out in respect of the incident is different. Further, when the evidence is 

recorded after many years of the incident, the witnesses may commit some mistakes like PW 

14 committed mistake in not identifying accused No. 5 properly in the Court. 

12. The court held when unknown persons are involved in the actual murder, this circumstance 

itself gives rise to the possibility of conspiracy and possibility of hiring such persons by the 

person who had motive for such crime. 

 

DECISION HELD BY COURT: 

1. In the present matter, there is not only the evidence of eye witnesses against accused Nos. 5, 

6, but there is more than sufficient circumstantial evidence. So, this Court holds that due to 

absence of record of identification, the evidence of eye witnesses cannot be discarded in the 

present matter. 

2.  The court finally observed that the prosecution has proved the offences for which the 

conviction is given by the Trial Court as against accused Nos. 1, 2, 5, 6 and 8.  The court found 

It not possible to interfere in that part of the decision. However, accused No. 11 who is 

convicted for the offence punishable under Arms Act is entitled to acquittal.  


