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➢ BRIEF FACTS AND PROCEDURAL HISTORY: 

1. In 1964, respondent No. 1 Society was registered as a Housing Society. The Society wanted 

12 plots to be constructed for its 12 members. The Society, therefore, purchased a plot of 

land. In 1966, the Society mortgaged the land and the incomplete structure in favour of 

respondent No. 2.  



2. In March, 1971, the Special Liquidator of the Society was appointed under s. 102 of the 

Maharashtra Cooperative Societies Act, 1960. The mortgagee after demanding the dues 

from the mortgagor advertised the public auction for the sale of the property. In the auction 

sale the appellant was declared as the highest bidder. The auction purchaser took the 

possession of the land and the incomplete structure. 

3. On August 13, 1971 the Society filed a dispute before the Officer on Special Duty under 

the Maharashtra Cooperative Societies Act against the auction purchaser and the mortgagee 

for injunction against completing sale. The Society obtained an ex parte injunction 

restraining transfer. On September 29, 1971 the interim injunction was vacated. 

4. Thereafter the Society filed an appeal against the said order before the Appellate Tribunal. 

5. In the meantime the appellant filed a writ petition in the Bombay High Court under Article 

227 of the Constitution. The Society undertook not to dispose of property until disposal of 

dispute. Both parties were allowed to keep watchmen. 

6. The Society borrowed a sum of Rs 1,31,000 and paid the same to the mortgagee on October 

15, 1972. 

7. On January 16, 1975 the Officer on Special Duty delivered judgment. It was also held 

that the mortgagee did not commit any breach of the statutory provisions of Section 

69 of the Transfer of Property Act. The sale was not vitiated. It was found that there 

was no irregularity at the auction and there is no ground for setting aside the sale. 

The Society was entitled to redeem the property because the conveyance was not 

complete. 

8. The auction purchaser filed before the Maharashtra State Cooperative appellate Court an 

appeal against the said order. On April 18, 1975 the Maharashtra State Cooperative 

Appellate Court dismissed the appeal  

9. Hence this appeal for filed. 

 

➢ ISSUE BEFORE THE COURT: 

1. The principal question in this appeal is whether the right to redemption has been 

extinguished by any act of the parties 

2. Whether a mortgagor can exercise his right of redemption after a mortgagee under 

an English Mortgage with power to sell mortgaged property without the intervention 

of the Court gives notice to the mortgagor to sell the mortgaged property by public 

auction and sells it by public auction? 



 

➢ RATIO OF THE COURT 

1. Counsel for the appellant advanced these contentions. 

a) First, under Section 69 of the Transfer of Property Act a mortgagor confers on the 

mortgagee a power of sale through Court or without intervention of Court. The 

power of sale is of the entire legal estate of the mortgagor.  

b) Second, when such a power is conferred it is agency coupled with interest under 

Section 202 of the Indian Contract Act. The agency cannot be revoked without 

payment to mortgagee.  

c) Third, if the power is acted upon, revocation even on payment cannot nullify acts 

pursuant to powers. Reliance was placed on Sections 203 and 204 of the Indian 

Contract Act.  

d) Fourth, in a suit for specific performance by auction-purchaser the purchaser will 

be entitled to specific performance because it is a sale by mortgagor. 

2. Counsel for the appellant on following cases: 

Waring (Lord) v. London and Manchester Assurance Co. (1935) Chancery 310 Property 

& Bloodstock Ltd. v. Emerton, (1968) LR Chancery 94 

3. The court after referring English laws, relevant sections held that the right of redemption which 

is embodied in Section 60 of the Transfer of Property Act is available to the mortgagor unless 

it has been extinguished by the act of parties. In India it is only on execution of the 

conveyance and registration of transfer of the mortgagor's interest by registered 

instrument that the mortgagor's right of redemption will be extinguished. The 

conferment of power to sell without intervention of the Court in a mortgage deed by itself 

will not deprive the mortgagor of his right to redemption. The right of redemption is not 

extinguished at the expiry of the period. The equity of redemption is not extinguished by mere 

contract for sale. 

4. The court further observed that the mortgagor's right to redeem will survive until there 

has been completion of sale by the mortgagee by a registered deed. Unlike the stand in the 

England the power to sell shall not be exercised unless and until notice in writing requiring 

payment of the principal money has been served on the mortgagor. Therefore, until the sale is 

complete by registration the mortgagor does not lose right of redemption. 

5. The court stated that the mortgagor exercises his right under a different claim. The 

mortgagee's right is different from the mortgagor's. The mortgagee exercises his right 



under a totally superior claim which is not under the mortgagor, but against him. In other 

words, the sale is against the mortgagor's wishes. Rights and interests of the mortgagor and 

the mortgagee in regard to sale are conflicting. In view of the fact that only on execution of 

conveyance, ownership passes from one party to another it cannot be held that the mortgagor 

lost the right of redemption just because the property was put to auction. 

6. The law of India knows nothing of that distinction between legal and equitable property in the 

sense in which it was understood when equity was administered by the Court of Chancery in 

England. Under the Indian law, there can be but one owner that is, the legal owner. 

For this the court relied on following judgements: 

a) Rani Chhatra Kumari Devi v. Mohan Bikram Shah, AIR 1931 PC 196 

b) Rambaran Prosad v. Ram Mohit Hazra, AIR 1967 SC 744 

 

➢ DECISION HELD BY COURT: 

The appeal is dismissed with costs to respondent no 1. 


