
 

 

If an arbitrator continues as such, being de jure unable to perform his 

functions, as he falls within any of the categories mentioned in Section 12(5), 

read with the Seventh Schedule, a party may apply to the Court, which will then 

decide on whether his mandate has terminated. 
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➢ BRIEF FACTS AND PROCEDURAL HISTORY: 

1. The appellant, Bharat Broadband Network Ltd. [“BBNL”], had floated a tender dated 

05.08.2013 inviting bids for a turnkey project for supply, installation, commissioning, and 

maintenance of GPON equipment and solar power equipment. The respondent was the 

successful L1 bidder. The appellant issued an Advance Purchase Order [“APO”] dated 

30.09.2014. Clause III.20.1 of the General (Commercial) Conditions of Contract [“GCC”] 

provides for arbitration. 

2. Since disputes and differences arose between the parties, the respondent, by its letter dated 

03.01.2017, invoked the aforesaid arbitration clause and called upon the appellant’s Chairman 

and Managing Director to appoint an independent and impartial arbitrator for adjudication of 

disputes which arose out of the aforesaid APO dated 30.09.2014. By a letter dated 17.01.2017, 

the Chairman and Managing Director of the appellant, in terms of the arbitration clause 



 

 

contained in the GCC, nominated one Shri K.H. Khan as sole arbitrator to adjudicate and 

determine disputes that had arisen between the parties. 

3. He also made it clear that the parties would be at liberty to file claims and counter-claims before 

the aforesaid sole arbitrator. On 03.07.2017, this Court, by its judgment in TRF Ltd. v. Energo 

Engineering Projects Ltd., (2017) 8 SCC 377 [“TRF Ltd.”], held that since a Managing Director 

of a company which was one of the parties to the arbitration, was himself ineligible to act as 

arbitrator, such ineligible person could not appoint an arbitrator, and any such appointment 

would have to be held to be null and void. 

4. Given the aforesaid judgment, the appellant itself having appointed the aforesaid sole 

arbitrator, referred to the aforesaid judgment, and stated that being a declaration of law, 

appointments of arbitrators made prior to the judgment are not saved. Thus, the prayer before 

the sole arbitrator was that since he is de jure unable to perform his function as arbitrator, he 

should withdraw from the proceedings to allow the parties to approach the High Court for 

appointment of a substitute arbitrator in his place. By an order dated 21.10.2017, Shri Khan 

rejected the appellant’s application after hearing both sides, without giving any reasons 

therefor.  

5. This led to a petition being filed by the appellant before the High Court of Delhi dated 

28.10.2017 under Sections 14 and 15 of the Act to state that the arbitrator has become de jure 

incapable of acting as such and that a substitute arbitrator be appointed in his place. By the 

impugned judgment dated 22.11.2017, this petition was rejected, stating that the very person 

who appointed the arbitrator is estopped from raising a plea that such arbitrator cannot be 

appointed after participating in the proceedings. 

6. Hence, this petition. 

 

➢ ISSUE BEFORE THE COURT: 

1. The present appeals raise an interesting question as to the interpretation of Section 12(5) of the 

Arbitration and Conciliation Act, 1996. 

 

➢ RATIO OF THE COURT 

1. Shri Vikramjit Banerjee, learned Additional Solicitor General appearing on behalf of the 

appellant, the judgment in TRF Ltd. (supra) is declaratory of the law and would apply to the 

facts of this case. Further, since there is no express agreement in writing between the parties 



 

 

subsequent to disputes having arisen between them that Shri Khan’s appointment is agreed 

upon, the proviso will not be applicable in the present case. 

2. Shri Sharad Yadav, learned Senior Advocate appearing on behalf of the respondent stated 

Section 13(2) makes it clear that a party who intends to challenge the appointment of the 

arbitrator, shall, within 15 days after becoming aware of circumstances referred to in Section 

12(3), send a written statement of reasons for the challenge to the arbitrator. Admittedly, this 

has not been done within the time frame stipulated by the said Section, as a result of which, the 

aforesaid petition filed by the appellant should be dismissed. 

3. The court held that Section 12(5) has been earlier dealt with in three Supreme Court judgments 

and relied on them: 

a) In Voestalpine Schienen GmbH v. Delhi Metro Rail Corporation Ltd., (2017) 4 

SCC 665, in which the court observed it is relevant to mention that only if an arbitrator 

is an employee, a consultant, an advisor or has any past or present business 

relationship with a party, he is rendered ineligible to act as an arbitrator. Likewise, 

that person is treated as incompetent to perform the role of arbitrator, who is a 

manager, director or part of the management or has a single controlling influence in 

an affiliate of one of the parties if the affiliate is directly involved in the matters in 

dispute in the arbitration. 

b) In HRD Corporation v. GAIL (India) Ltd., (2018) 12 SCC 471, in which court held 

Since ineligibility goes to the root of the appointment, Section 12(5) read with the 

Seventh Schedule makes it clear that if the arbitrator falls in any one of the categories 

specified in the Seventh Schedule, he becomes “ineligible” to act as arbitrator. Once 

he becomes ineligible, it is clear that, under Section 14(1)(a), he then becomes de jure 

unable to perform his functions inasmuch as, in law, he is regarded as “ineligible”. 

c) In TRF Ltd. (supra), this Court referred to Section 12(5) of the Act in the context of 

appointment of an arbitrator by a Managing Director of a corporation, and held By 

our analysis, we are obligated to arrive at the conclusion that once the arbitrator has 

become ineligible by operation of law, he cannot nominate another as an arbitrator. 

The arbitrator becomes ineligible as per prescription contained in Section 12(5) of the 

Act. It is inconceivable in law that person who is statutorily ineligible can nominate a 

person. 

4. The court observed that it will be seen that party autonomy is to be respected only in certain 

exceptional situations which could be situations which arise in family arbitrations or other 

arbitrations where a person subjectively commands blind faith and trust of the parties to the 



 

 

dispute, despite the existence of objective justifiable doubts regarding his independence and 

impartiality. 

5. If an arbitrator continues as such, being de jure unable to perform his functions, as he falls 

within any of the categories mentioned in Section 12(5), read with the Seventh Schedule, a 

party may apply to the Court, which will then decide on whether his mandate has terminated. 

6. Whether such ineligible person could himself appoint another arbitrator was only made clear 

by this Court’s judgment in TRF Ltd. (supra) on 03.07.2017, this Court holding that an 

appointment made by an ineligible person is itself void ab initio. 

7. Since such appointment in present case goes to “eligibility”, i.e., to the root of the matter, it is 

obvious that Shri Khan’s appointment would be void. There is no doubt in this case that 

disputes arose only after the introduction of Section 12(5) into the statute book, and Shri Khan 

was appointed long after 23.10.2015. The judgment in TRF Ltd. (supra) nowhere states that it 

will apply only prospectively, i.e., the appointments that have been made of persons such as 

Shri Khan would be valid if made before the date of the judgment. 

8. The agreement must be an agreement by which both parties, with full knowledge of the fact 

that Shri Khan is ineligible to be appointed as an arbitrator, still go ahead and say that they 

have full faith and confidence in him to continue as such. The facts of the present case disclose 

no such express agreement. 

 

➢ DECISION HELD BY COURT: 

1. The court held that allow the appeals and set aside the impugned judgment. The mandate of 

Shri Khan having terminated, as he has become de jure unable to perform his function as an 

arbitrator, the High Court may appoint a substitute arbitrator with the consent of both the 

parties. 

2. The appellant’s Section 34 proceedings have been rendered infructuous. It will be open to the 

appellant to approach the High Court of Delhi to reclaim the deposit amounts that have been 

made in pursuance of the interim orders passed in the Section 34 petition filed in the High 

Court of Delhi. 

 


