
 

 

To ensure the presence of the parties in the contempt proceedings, The Courts are 

empowered to pass appropriate orders including the surrender of passport. 
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➢ BRIEF FACTS AND PROCEDURAL HISTORY: 

1. The appellant filed a civil suit seeking declaration, permanent injunction and possession of the suit 

property being the first and second floor of the residential house constructed upon Plot No.68, 

Friends Colony (West), New Delhi who soughts to seek partition of the property (pending for cross 

examination of defendants witnesses for consideration). 

2. The appellant (Shyam Sahni) filed for suit because he came to know that one Sarabjit Prakash and 

respondent 1 executed documents purporting to be sale deeds and other documents in their favour 

or other persons qua first floor and second floor and terrace in the residential building constructed 

belonging to mother of the appellant. 

3. The respondent 1 resisted the suit by contending that his/her mother (Usha) already took the 

possession of a 1st floor and terrace and 2nd floor being let out. 

4. A will was registered dividing the equal shares between her son ie Shyam and daughter Usha in 

1984 while another will was registered in 1992 identical to the previous one in English.  

5. In 1999 an Irrevocable Memorandum of Family Settlement was signed between appellant and 

Usha confirming that each will get 50% of the share in property. 



 

 

6. The respondent contended that the ground floor of the suit property was given to the appellant with 

the entire parking, garages and servant quarters on the left side of the property while the first floor 

and subsequent floors (with entire parking and front entrance on the right side of the suit property) 

were given to Usha. An irrevocable Family Settlement between the appellant and Usha Prakash 

was acted upon dividing the suit property by metes and bounds.  

7. Respondent No.1 stated that a General Power of Attorney was executed by Niamat & Usha sold 3 

flats on the 2nd floor to separate parties and 1st floor to her husband Sarabjit Prakash by way of 

separate registered sale deeds. 

8. A loan was taken by M/s. Soul & Attires Creations Private Limited (a company formed by first 

respondent, his wife and his father Sarabjit Prakash) where Sarabjit was the guarantor and an 

equitable mortgage has been created on the 1st floor of the property as the secondary collateral 

security. 

9. By the end of 2009 the company was declared as non-performing assets and the bank took the 

physical possession of the 1st floor with the ongoing recovery procedure. 

10. The respondent had the grievance that the loan facility was availed and equitable mortgage was 

created in the first week of October, 2007 much prior to the ex-parte order dated and that they were 

not heard before granting the ex-parte stay. 

11. The learned judge granted it an interim injunction restraining the defendant from selling, alienating 

or creating any third-party rights in the suit property. On note to the plaint the judge granted the 

ex parte order of stay and said that the the balance of convenience lies in favour of the appellant-

plaintiff. 

12. A further application was filed by the appellant under Order XXXIX (39) Rule 2A CPC read with 

Sections 10 and 12 of the Contempt of Courts Act for breach of injunction order along with the 

reply pleading their insolvency and difficulties in clearing the charge and another undertaking to 

clear charge over suit property from the amount received from selling the suit property and another 

property. 

13. On respondent being shifted to Singapore an affidavit was filed by the respondent wherein he 

claimed that he is still living in Delhi and did not mention his Singapore resident details. It was 

recorded by the court but since there was no appearance made by the required respondent on 

several dates the proceedings were set ex parte qua the respondent. 



 

 

14. With continuance non-compliance the court restrained him from leaving the count and directed 

him to deposit his passport with the Assistant Registrar. The appellant once again filed an 

application being I.A. No. 7557 of 2017 under Order XXXIX Rule 2A CPC read with Section 151 

of CPC with Sections 10 and 12 of the Contempt of Courts Act seeking initiation of contempt 

proceedings and for appropriate directions against respondent No.1. 

15.  Respondent No.1 thereafter approached the Division Bench ofthe High Court by filing FAO (OS) 

No. 210 of 2017 challenging the Para (4) of the order dated 26.05.2017 and Para (5) of the order 

dated 30.05.2017 passed by the learned Single Judge. 

16. This appeal has been filed assailing the impugned judgment and final order dated 01.08.2018 

passed by the High Court of Delhi at New Delhi in FAO (OS) No.210 of 2017 in and by which the 

Division Bench of the High Court has set aside the order of the learned Single Judge and allowed 

the appeal filed by respondent No.1 (defendant No.4) herein by holding that the passport of 

respondent No.1 (defendant No.4) ought not to have been ordered to be detained and further 

directed return of the passport of respondent No.1 (defendant No.4). 

 

➢ ISSUE BEFORE THE COURT: 

1. Whether the suit filed for the possession, seeking declaration, permanent injunction of the property 

in question be obtained? 

2. Whether respondent no.1 is to be proceeded for contempt and whether the Judge was right in 

directing the deposit of first respondent’s passport? 

 

➢ RATIO OF THE COURT: 

1. It was contended by learned Senior counsel for the appellant that while dealing with the contempt 

petition, in order to ensure compliance of the orders of the Court and make sure that the parties 

adhere to the undertakings filed before the Court, the Court has the power to direct deposit of the 

passport and the Division Bench erred in setting aside the order of the learned Single Judge. 

2. The court held that in order to ensure the presence of the parties in the contempt proceedings, the 

Court is empowered to pass appropriate orders including the surrender of passport. While dealing 

with child custody matter, in David Jude vs. Hannah Grace Jude and Another (2003) 10 SCC 

767, the Supreme Court directed Union of India to cancel the passport of contemnor No.1 and to 



 

 

take necessary steps to secure the presence of contemnor No.1 with the child in India and to ensure 

her appearance before the Court on the date of hearing. 

3. Learned counsel appearing for respondent No.1 has submitted that respondent No.1 is a bonafide 

legal owner of the suit property by means of registered will made in his favour by his father-

Sarabjit Prakash who had the legal title in his name by way of registered sale deed executed by his 

wife Usha in exercise of the power vested in her through the registered Power of Attorney. 

4. The passport of the respondent was impounded by the court in order to present him in the court 

due to his continued disappearance. 

5. It could not be said that the power was exceeded by the judge or committed an error in ordering 

surrender of the passport. The purpose of directing respondent No.1 to surrender his passport was 

only to ensure the presence of respondent No.1 who was filing repeated undertakings before the 

Court but was not complying with the same. 

6. Since, the suit is of the year 2008 and the trial has already commenced and the matter is said to 

have been pending for cross-examination of the defendants witnesses, it is suffice to direct early 

expeditious disposal of the suit at the same time, ensuring that respondent will be available at the 

stage when the suit is disposed and in case he suffers an adverse decree. 

7. In order to ensure the presence of respondent No.1 and to ensure further progress of the trial, the 

order of the learned Single Judge directing respondent No.1 to deposit his passport before the Court 

stands confirmed. 

 

➢ DECISION HELD BY THE COURT: 

1. The court set aside the impugned order of the Division Bench dated 01.08.2018 and this appeal is 

allowed. 

2. In order to ensure the presence of respondent No.1 and to ensure further progress of the trial, the 

order of the learned Single Judge directing respondent No.1 to deposit his passport before the Court 

stands confirmed.  

3. The learned Single Judge is requested to take up the civil suit being CS (OS) No.1134 of 2008 and 

continue with the trial and dispose the same expeditiously preferably within a period of nine 

months. No costs. 

4. With the facts of the question the court held that the powers were not exceeded by the judge to 

impound the passport and that there was an equal partition of the property between the parties 



 

 

being pending  for cross-examination of the defendants witnesses, it is suffice to direct early 

expeditious disposal of the suit at the same time, ensuring that respondent will be available at the 

stage when the suit is disposed and in case he suffers an adverse decree and it further disposed the 

suit expeditiously preferably within a period of nine months. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 


